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The topic of today is a very interesting one as it seeks to look at the
perception of the general population and our Justice System (from the
Police to the Courts) with regard to the Enforcement of By Laws and
having the citizens informed of them.

The approach that should be taken into consideration in this regard is
that of the former mayor of New York — Mayor Giuliano. This approach,
referred to as "The Broken Window Syndrome”, was that law enforcement
should crack down on minor crimes to help to prevent major ones (E.B. in
The Economist of the Jan 27, 2015).

On the other hand, cracking down on By Laws should be preceded by
Citizens being informed of them so that they should be aware of

behaviour expected of them.
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By-Laws are a type of law, and specifically a type of Legislations
enacted and passed by Municipalities rather than Provincial or National
Government (By Law Tool Box Document, Local Government Resource
Centre).

As Legislation, By Laws are intended to comprehensively regulate

= issues such as Informal Trading, Dumping, Parking Meters, Nuisance,

Noise, Parks and Swimming Pools, Dogs, Parks etc.

They are local in that:

- They relate to issues in the local community;

- Apply only in the area of jurisdiction of the Municipality that has

enacted them
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Air Pollution Control

Cemeteries and Crematoria
Credit Control and Debt Collection
Culture and Recreation

Dogs and Cats

Electricity

Emergency Services
Encroachment on Property
Formation of Johannesburg Investment and Tourism as a
Service Utility

Gas Licence

Gas Supply

Informal Trading By-laws (Not in operation)
Market By-laws

Metered Taxi, Minibus, Midibus and Bus
Municipal Planning

Ombudsman

Outdoor Advertising

Parking Grounds

Problem Property

Property Rates

Protection Wild Animals and Birds
Public Health

Public Open spaces

Public Road and Miscellaneous
Stormwater Management

Street Trading

Treated Effluent

Tariff Determination

Waste Management

Water Services

LAN 624 PG No. 96 25 May 2011

LAN 824 PG No. 179 21 May 2004
GN 1857 PG No. 213 23 May 2005
LAN 825 PG No. 179 21 May 2004
GN 1334 PG No. 135 10 April 2006
LAN 1610 PG No. 16 17 March 1999;
LAN 826 PG No. 179 21 May 2004
LAN 827 PG No. 179 21 May 2004
LAN 1447 PG No. 278 31 August 2016

LAN 3326 PG No. 57 31 May 2000
LAN 3997 PG No. 79 28 June 2000
LAN 328 PG No. 66 14 March 2012
AN 520, 12 April 1978

LAN 828 PG No. 179 21 May 2004
LAN 1240 PG No. 255 3 August 2016
LAN 438 PG No 80 28 March 2014

LAN 2007 PG No. 277 18 December 2009

LAN 829 PG No. 179 21 May 2004
GN 839 PG No. 167 20 June 2014
LAN 1452 PG No. 159 18 June 2008
LAN 1335 PG No. 135 10 April 2006
LAN 830 PG No. 179 21 May 2004
LAN 831 PG No. 179 21 May 2004
LAN 832 PG No. 179 21 May 2004
LAN 1380 PG No. 181 25 October 2010
LAN 833 PG No. 179 21 May 2004

PN 365 PG No 365 26 April 2017

LAN 1633 PG No. 228 21 August 2008
LAN 1012 PG No. 216 30 July 2013
LAN 835 PG No. 179 21 May 2004
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A study was undertaken under the Centre for the Study of Violence and
Reconciliation (CSVR) with regard to the developments in By Law
Enforcement in the four major cities in South Africa. The aim of such a
study was threefold, being:

1. Examining the Rationale behind By-Law Enforcement, considering
the enabling legislation for such enforcement;

2. Such examination being carried out with reference to renewed
attempts aimed at reviving Metropolitan Centres in South Africa; and

3. Finally spelling out the importance of the relationship between
effective By-Law Enforcement and Safety and Security. (Mazi
Memeza, By-Law Enforcement in South Africa, Undated, CSVR).

The third aim of the study refers clearly to the “Broken Window
Syndrome” of Former Mayor Giuliano.

Whilst the study looked at three issues which were i) The Legislative
Power of Local Government in Enacting By-Laws, ii) The Procedure for
Making By Laws and iii)) The Enforceability of a By Law (lbid), in our
context, we will confine this presentation to the last issue.
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As any other law, By Laws exists to ensure that certain behaviour or/and
acts are prohibited and punished if contravened. Therefore a By Law has
the same effect as any other Provincial Ordinances or National
Legislation thus can be enforced by courts of law.

Having said the above, Memeza continues to refer to Donges and Van
Winsen (1953) who in my view, correctly so, said that the courts,
iIncluding Magistrate Courts, can enquire into the validity of By Laws.

In enforcing By Laws, over and above being able to be criminally
prosecuted by the courts, Municipalities are NOT prevented from
obtaining an interdict to prevent an infringement of a By Law.

At the time of the CSVR study referred to, a Magistrate Court could hear
a By Law infringement provided the By Law does not impose a sentence

of imprisonment of more than One Year or a fine of R20 000.
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In this respect, one will focus on the experience one has with regard to

being the Director of By Law Management Unit (BMU) in the CoJ’s

Johannesburg Metropolitan Police Department (JMPD).

Our courts view By Law infringements as really not anything serious to

worry about in their administration of justice responsibility. Consistent and

effective by-law enforcement is a serious challenge in the CoJ’s

enforcement units because of the South African Police Service (SAPS) and

the courts attitude.

This resulted in the CoJ establishing a Municipal Court to assist with the

challenge, the aim of which is to provide a forum that would specifically

focus on CoJ’s By Law issues in administering justice and thus giving

support to the enforcement units. It is presently unfortunately after its

existence since ..... , It IS not as yet functioning optimally as it should.

There are numerous reasons for this and some of which are:

- Court Roll is not sufficiently populated,;

- Too many cases are dismissed by the court;

-  Communication being non existent between the court and the
enforcement units;

- Magisterial boundaries not aligned with Municipal boundaries; etc.
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The low level of enforcement of By Laws has resulted over the years, Iin
the public not taking By Law infringements seriously. To the general
public the enforcement of By Laws is perceived as just an intrusion on
their privacy and an unnecessary waste of resources excacerbated by
the attitude of the courts and the police in dealing with By Law infringers.
When operations of By Laws are undertaken, society has mixed feelings

with regard to how infringers should be dealt. If society feels that the By

Law infringement is infringing on their right, they are quick to report it to
us and demand action to be taken but if it does not, they on the other
hand, are sympathetic to the infringer to an extend of even believing that

there is nothing wrong being done.
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There is a saying that “Ignorance of the Law is no Excuse”. On the other hand, it is

imperative that citizens are informed of the By Laws for them to know what is expected of
them. Knowledge as power increases compliance.

The CoJ and in particular Public Safety, through various means, attempts to ensure that the
citizens are informed of the City’'s By Laws. The latest example is the production of
pamphlets via the Office of the Member of the Mayoral Committee (MMC) and the
Communications Dept, of the various By Laws (As indicated in the example in the following
slide of some of the By Laws enforced by JMPD). These are intended to intensify the sharing
of these with the Community at various Councillors’ meetings with the Communities.
Members of Public Safety Community Outreach also independently hold sessions sharing
information on these. They also go to shopping centres and where there are events to inform
communities.

Another process that the City embarks on is the one that happened recently during April to
June this year of consulting with communities during road shows on intended amendments to
legislation which in that case it was with regard to Outdoor Advertising By Laws. During this
process, communities are able to be aware of the By Laws and input on them.
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It is with the aforesaid in mind that the following stakeholders should be
more informed regarding by-laws from a prosecutorial perspective. That in
the event of contraventions of by- laws borders on civil disobedience in
extreme cases court interdicts should be obtained, when all this has failed
— by educating members of the public regarding their civic duties and
sense of Patriotism.

One of the most contravened by- laws, is public road and Miscellaneous
by-law regarding by law — by Government authorities amongst others.
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THANK YOU




